MODEL LAW ON RESEARCH AND TECHNOLOGY RISKS
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Text of model law

Remarks

1. Scope

List the specific legislation available in your
jurisdiction which has the same purpose (risk
control). Before doing so, check whether all the
aspects covered by this prototype regulation are
covered by the specific regulation in question. If
not, consider one of the following three options:
(a) repeal the other regulation or (b) parallel
applicability or (c) complementary applicability of
one of the two.

Be aware of the fact that some specific
legislation might cover research and technology
undertakings even with regard to risks, but not
necessarily for all the risks caused by the
undertakings. In this case consider a subsidiary
applicability of your new regulation on research
and technology risks.
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The reference to “science” ensures that
day-to-day activities following extremely simple
engineering rules are excluded from the scope.

To include “initiating“ ensures that cases where a
powerful legal body has the undertaking
organised and executed by others without
assuming responsibility. Particularly important
where the undertaking is risky, big companies
and research institutions might artificially create
formally independent structures which organise
and execute the undertaking so that the big




companies or research institutions cannot be
held liable or otherwise responsible.

The reference to the “moment” is crucial
because otherwise no death risks would be
covered as everybody dies sooner or later. The
reference also solves the issue of alternative
causality: a risk still needs to be taken into
account even when there is an alternative causal
chain leeding later to the same result.

Application of the old latin “conditio sine qua
non“ formula and similar concepts in Asian
philosophy for “if the first had not happened”.

3. Risk assessment, risk management and
acceptability of risks




If you wish to take account of effects on animals,
consider applying a devaluation factor to avoid
political resistance of those who deem animals
not being equivalent to men.

It would be more straightforward to say “... have
an existential risk® because the term “existential
risk“ has already been defined. However, it is
more user friendly to make the reader again
familiar with the rather uncommon meaning of
“existential risk“. Both solutions are defendable.

In some jurisdictions, the safety factor is
mandatory due to the application of the so-called
“precautionary principle®.

To inform the concerned persons permits them
to decide whether they wish to stay in the risky
perimeter.




This derogation is justified in view of the high
moral value of remedying an existential risk
(defined as existential risk for mankind). This
high value is to be explained by the extremely
high number of humans expected to live for the
next thousands or millions of years. The
extinction of mankind would stop the potential
not only of billions, but trillions or even
quadrillions of humans who could live over the
next millions of years. For further reflection on
this aspect, we recommend the writings of the
existential risk pioneer Nick Bostrom and in
particular his article Existential Risk Prevention
as Global Priority.

Risks almost always affect (also) other people
than those who profit from an undertaking.
Hence it would go too far to oblige to refrain from
an undertaking whenever risks are borne by
others than those who profit from the
undertaking. The expression “much higher® is
evidently very vague. However, experience
shows that legislators are often opposing precise
quantification. If your legislator is different, it is
worth trying a quantified criterion (50%, 100%
)

Because of the high number of human beings
and the definitive character of extinction of
mankind, an existential risk, as small as it might
be, can only be justified when the undertaking
leads with a certain likelihood to the remedying
of another existential risk for mankind with higher
likelihood, if at all.
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In principle, the legislator could just lay-down a
method and leave the rest to the administration.
But the legislator would then lose control. The
regulator could also try to classify the risks
altogether without leaving any role to the
administration, but would as a consequence



https://nickbostrom.com/
http://www.existential-risk.org/concept.html
http://www.existential-risk.org/concept.html

need to adapt its classification very frequently
himself. We recommended here a mixture of the
two approaches. The legislator should determine
the method but also apply the method to provide
concrete instruction. To apply the method on
some already known research and technology
undertakings has a positive secondary effect: the
users of the method (the administration or the
regulator at a future point in time) would see
from the examples how the legislator has
thought that his method needs to be applied.

Most jurisdictions the author knows have at least
two levels of regulation: one decided upon by the
parliament (here also called “legislator) and one
decided upon by the government or another
administration. The latter is referred to as
“administrative regulation®.

These two sentences would ensure a better
control by the legislator.
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To opt for a more stringent conformity
assessment procedure makes sense for
operators who cannot exclude that their
undertaking falls now or later in another Risk
Class than assumed. It might also make sense
for those operators who wish to be particularly
prudent or who aim for a lower liability insurance
premium.
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the setting-up and the functioning of the panel

For example it might be inappropriate to require
a quality management system and its
certification when there is an urgent existential
risk. To apply a quality management system
requires at least some weeks or months of
investment. To obtain certification thereof takes
several months.




7. Protection of [animals] [and] [of nature] /
Respect of other applicable law

This article distinguishes between individual and
general decisions. In jurisdictions where such a
distinction is not necessary, the simpler text of
the article might be used.
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This is the interface permitting to assess the
compliance with other applicable law, such as
law on research on embryos, animal testing etc.
The interface permits to reach a higher degree of
compliance with other applicable law and
thereby increases the overall consistency of
state action.

8. Temporary ban of undertakings awaiting
classification

In jurisdictions where a distinction is made
between the individual and the general decisions
of an administrations, the wording of the
previous article might be more appropriate.
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This formulation gives some leaway to the
Authority in cases where the real operator,
initiating the undertaking, hides behind another
operator and tries to conceal his responsibility.




In jurisdictions which require extremely precise
and delimited empowerments, regulators might
appreciate studying as reference or inspiration

the Singapore_Air Navigation (Amendment) Act

2014 which contains comprehensive
empowerment in its Section 4.
Principle  of  proportionality, applied at

constitutional level in quite some jurisdictions.

This is necessary because nothing is gained if
risky research is just relocated to another
jurisdiction, possibly next door just behind the
border. Publication of measures to peers might
also stop a competition spiral downwards in
terms of control intensity.
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Such a legal obligation might help the authority
to defend its interests when it comes to the
annual budgeting exercise. In many jurisdictions,
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https://sso.agc.gov.sg/Acts-Supp/10-2014/Published/20140324?DocDate=20140324
https://sso.agc.gov.sg/Acts-Supp/10-2014/Published/20140324?DocDate=20140324

mandatory tasks can be easier defended against
budget cuts.

A precise indication of minimum staffing for the
actual tasks avoids a disproportionate
administrative overhead and may protect the
financial interests of the Authority.
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Should there be a need, this Article could be
complemented by further obligations of
operators and labeled “General obligations of
operators®.
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2. Administrative sanctions
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13. Penal sanctions against persons working

-
o
=
-
>
(]
[}
©
(]
=
(Y
-
S
7]

14. Liability and insurance of operators

(1) [Regardless of whether they neglected their
duty of care,] Operators of research and
technology undertakings are liable towards those
natural or legal persons who were affected by a
harm [most] probably caused by the undertaking.
Causality is also proven in cases where the
harm is caused by a chain of events which are
each linked by a causal relationship.

(2) [Where the damaged person has proven the
harm and provided first evidence for the
causality between the undertaking and the harm,
e.g. by reference to generally recognised causal
chains, causality shall be assumed unless the
operator proves that there is no causality given.]

(3) [Research and] Technology undertakings that
might cause harm to more than [1.000 /
1.000.000] persons or harm(s) worth more than
1.000.000 [$, €, ¥, ... or] the annual budget of
their operators shall be covered by liability
insurance of an insurer with place of business in
one of the following jurisdictions: ...




15. Registry

Transparency creates an additional
control by the general public.

level of
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19. Cooperation with other jurisdictions

The Authority may conclude cooperation
with  other jurisdictions on
mutual advice, and

As operators sometimes act in various
jurisdictions, it is important to obtain possibilities
to enforce on the territory of other jurisdictions.
These other jurisdictions will hardly be ready to
cooperate if they do not obtain reciprocity. Hence
it is useful to have, in one‘s own jurisdiction, the
possibility to assist authorities of other
jurisdictions.

For research, public funds are the most
important financial source. Hence it should be
possible for authorities to establish a link
between the fulfilment of legal obligations and
the public funding. A similar mechanism could be
created to favour the application of best-practice
codes.
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1. Support by research institutions and
advisory board

N

2. Research and risks

observatory

technology

(1) Together with ... (research institutions of that
jurisdiction), Authority shall build a research and
technology risks observatory. Authority shall
organise and finance the work of th
observatory. It may invite international bodies or
research institutions of other jurisdictions to
contribute to the work of the observatory and to
participate to its meetings.32

D

Could also be called “network”.

Ideally, such an observatory would be working
for several jurisdictions.




(2) The rules on conflicts of interests and
publicity set-out in the previous Article apply.

(ANNEX classifying certain undertakings as Class |, Il, Ill, IV or V, defining the application of the
classification rules; see the table at paragraph 21 of the third article and delete the columns for the
classification models not needed. Or use just the left column of the table and attribute the Risk
Classes according to your findings.)

(ANNEXES with research and technology specific requirements if deemed necessary; these can
possibly integrate requirements of existing regulation so that the existing regulation can be repealed.)
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https://www.howtoregulate.org/classification-research-technology-risks/

